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Ontario REGULATION 722/94
RULES OF THE ONTARIO COURT (PROVINCIAL DIVISION) IN APPEALS UNDER SECTION 135 OF THE PROVINCIAL OFFENCES ACT

Consolidation Period:  From December 12, 1994 to the e-Laws currency date.

No amendments.

This is the English version of a bilingual regulation.
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DEFINITIONS AND INTERPRETATION
Definitions


1.  (1)  In these rules,

“Act” means the Provincial Offences Act; (“Loi”)

“appeal court” means the Ontario Court (Provincial Division) sitting as the appeal court under section 135 of the Act; (“tribunal d’appel”)

“clerk” means the clerk of the Ontario Court (Provincial Division); (“greffier”)

“file” means file with the clerk; (“déposer”)

“judge” means a judge of the Ontario Court (Provincial Division) sitting as the appeal court under section 135 of the Act.  (“juge”)  O. Reg. 722/94, r. 1 (1).

Application of rules


(2)  These rules apply in respect of appeals to the Ontario Court (Provincial Division) under section 135 of the Act.  O. Reg. 722/94, r. 1 (2).

General principle


(3)  These rules shall be construed liberally so as to obtain as expeditious a conclusion of every proceeding as is consistent with a just determination of the proceeding.  O. Reg. 722/94, r. 1 (3).

Matters not provided for


(4)  Where matters are not provided for in these rules, the practice shall be determined by analogy to them.  O. Reg. 722/94, r. 1 (4).

CALCULATION OF TIME

General


2.  (1)  In the calculation of time under these rules or an order of the court, except where a contrary intention appears,


(a)
where there is a reference to a number of days between two events, they shall be counted by excluding the day on which the first event happens and including the day on which the second event happens, even if they are described as clear days or the words “at least” are used;


(b)
where a period of less than seven days is prescribed, holidays shall not be counted;


(c)
where the time for doing an act under these rules expires on a holiday, the act may be done on the next day that is not a holiday; and


(d)
service of a document made after 4 p.m. or at any time on a holiday shall be deemed to have been made on the next day that is not a holiday.  O. Reg. 722/94, r. 2 (1).

Local time


(2)  Where a time of day is mentioned in these rules or in any documents in an appeal, the time referred to shall be taken as the time observed locally.  O. Reg. 722/94, r. 2 (2).

“Holiday”


(3)  For the purposes of subsection (1),

“holiday” means,


(a)
any Saturday or Sunday,


(b)
New Year’s Day,


(c)
Good Friday,


(d)
Easter Monday,


(e)
Victoria Day,


(f)
Canada Day,


(g)
Civic Holiday,


(h)
Labour Day,


(i)
Thanksgiving Day,


(j)
Remembrance Day,


(k)
Christmas Day,


(l)
Boxing Day, and


(m)
any special holiday proclaimed by the Governor General or the Lieutenant Governor.  O. Reg. 722/94, r. 2 (3).

Same


(4)  Where,


(a)
New Year’s Day, Canada Day or Remembrance Day falls on a Saturday or Sunday, the following Monday is a holiday;


(b)
Christmas Day falls on a Saturday or Sunday, the following Monday and Tuesday are holidays;


(c)
Christmas Day falls on a Friday, the following Monday is a holiday.  O. Reg. 722/94, r. 2 (4).

NOTICE BY MAIL


3.  A notice or document given or delivered by mail shall, unless the contrary is shown, be deemed to be given or delivered on the seventh day following the day on which it was mailed.  O. Reg. 722/94, r. 3.

SUBSTITUTED SERVICE


4.  Where, on motion without notice, it appears to a judge that reasonable efforts have been made without success to give or deliver a notice or document in the manner required by these  rules or the Act, or that reasonable efforts would not be successful, the judge may make an order for substituted service of the notice or document in such manner as the judge directs or, where necessary in the interests of justice, may dispense with the giving or delivery of the notice or document upon such terms as the judge considers proper in the circumstances.  O. Reg. 722/94, r. 4.

APPEAL WHERE FINE IMPOSED


5.  A defendant who appeals from a decision imposing a fine shall file with the notice of appeal a receipt for payment of the fine issued by the clerk of the court that imposed the fine or state in the notice of appeal that the fine has been paid to a municipality responsible for collecting its own parking fines, unless the clerk is satisfied that an order has been made under subsection 111 (2) of the Act and a recognizance has been entered into by the defendant in accordance with the order.  O. Reg. 722/94, r. 5.

FILING OF NOTICE OF APPEAL

Notice of appeal


6.  (1)  A notice of appeal shall be in Form 1.  O. Reg. 722/94, r. 6 (1).

Time and place for hearing


(2)  Upon the filing of the notice of appeal, the clerk shall set a time and place for the hearing of the appeal in accordance with section 135 of the Act.  O. Reg. 722/94, r. 6 (2).

Notice to respondent


(3)  The clerk shall give the respondent a copy of the filed notice of appeal and a notice of the time and place of the hearing in Form 2.  O. Reg. 722/94, r. 6 (3).

Timely notice


(4)  Notice of the time and place of the hearing shall be given at least 15 days before the day set for the hearing.  O. Reg. 722/94, r. 6 (4).

Certificate


(5)  A certificate of giving a notice under subrule (3) endorsed on the notice by the clerk shall be received in evidence and, in the absence of evidence to the contrary, is proof that the notice was given.  O. Reg. 722/94, r. 6 (5).

Interpretation


(6)  For the purposes of this rule, where the defendant appeals, the prosecutor is the respondent, and vice-versa.  O. Reg. 722/94, r. 6 (6).

NOTICE TO CROWN ATTORNEY

Copies to Crown Attorney


7.  (1)  The clerk shall give the Crown Attorney a copy of each notice or document filed with or issued by the clerk in respect of an appeal under these rules.  O. Reg. 722/94, r. 7 (1).

Intervention of Crown Attorney


(2)  Where a prosecutor is not acting on behalf of the Crown, the Crown Attorney may intervene to act on behalf of the prosecutor or to attend as a party on the appeal.  O. Reg. 722/94, r. 7 (2).

EXTENSION OR ABRIDGMENT OF TIME

Judge’s power


8.  (1)  A judge may extend or abridge the time for bringing an appeal and for doing any other act in connection with an appeal for which a time is prescribed before or after the expiration of the time prescribed.  O. Reg. 722/94, r. 8 (1).

Notice


(2)  A notice of motion to extend or abridge time shall be given to the opposite party, unless otherwise directed by a judge.  O. Reg. 722/94, r. 8 (2).

TRANSCRIPTS

Transcript not required


9.  (1)  Unless a judge orders otherwise, a party to an appeal need not provide a transcript of all or any part of the evidence at trial.  O. Reg. 722/94, r. 9 (1).

Transcripts required


(2)  Where the court orders that a transcript of all or any part of the evidence at trial be provided under clause 136 (3) (a) of the Act or a party to an appeal files such a transcript, an appellant shall file and deliver to the respondent,


(a)
in an appeal against conviction or acquittal, one copy of the transcript of evidence at trial, including reasons for judgment; and


(b)
in an appeal against conviction and sentence or sentence only, one copy of the transcript of evidence at trial and submissions on sentencing, including reasons for judgment and sentence, if any.  O. Reg. 722/94, r. 9 (2).

Transcript to Crown Attorney


(3)  Where the Crown Attorney has given notice of intervention after receiving notice of appeal, the appellant shall deliver a copy of the transcript of evidence at trial, including reasons for judgment and sentence, if any, to the Crown Attorney.  O. Reg. 722/94, r. 9 (3).

RECOGNIZANCES


10.  (1)  An order for recognizance and recognizance under section 110 of the Act shall be in Form 3.  O. Reg. 722/94, r. 10 (1).


(2)  An order for recognizance and recognizance under section 111 of the Act shall be in Form 4.  O. Reg. 722/94, r. 10 (2).

MOTIONS UNDER ACT OR RULES

Notice of motion


11.  (1)  A motion provided for by the Act or these rules shall be commenced by a notice of motion.  O. Reg. 722/94, r. 11 (1).

Time for hearing


(2)  There shall be at least three days between service of the notice of motion and the day for hearing the motion.  O. Reg. 722/94, r. 11 (2).

Time for filing notice


(3)  The moving party shall file notice of motion at least two days before the day for hearing the motion.  O. Reg. 722/94, r. 11 (3).

Evidence


(4)  Evidence on a motion may be given,


(a)
by affidavit;


(b)
with the permission of the court, orally; or


(c)
in the form of a transcript of the examination of a witness.  O. Reg. 722/94, r. 11 (4).

Power of judge


(5)  Upon the hearing of a motion, the judge may receive and base his or her decision on information that he or she considers credible or trustworthy in the circumstances, whether or not other evidence is given.  O. Reg. 722/94, r. 11 (5).

Hearing where notice not served


(6)  A motion may be heard without service of a notice of motion,


(a)
on consent;


(b)
where the motion is made under section 111 or 112 of the Act; or


(c)
where, having regard to the subject-matter or the circumstances of the motion, it would not be unjust to hear the motion without service of a notice of motion.  O. Reg. 722/94, r. 11 (6).

DIRECTIONS


12.  A party to an appeal may make a motion to the court at any time for directions with respect to the conduct of the appeal.  O. Reg. 722/94, r. 12.

DISMISSAL OF APPEAL


13.  The court may dismiss an appeal where the appellant,


(a)
does not attend in person or by counsel on the day set by the clerk for the hearing of the appeal;


(b)
has filed a notice of abandonment;


(c)
has not filed a transcript of evidence at trial, including reasons for judgment or sentence, if any, within 30 days after receiving notice of completion of the transcript from the clerk of the Ontario Court (Provincial Division); or


(d)
has failed to comply with an order of the court in respect of the appeal.  O. Reg. 722/94, r. 13.

ABANDONMENT OF APPEALS

Notice of abandonment


14.  (1)  An appellant who wishes to abandon the appeal may file a notice of abandonment in Form 5.  O. Reg. 722/94, r. 14 (1).

Signing of notice


(2)  The appellant or counsel for the appellant shall sign the notice of abandonment.  O. Reg. 722/94, r. 14 (2).

Signing by witness


(3)  Where the appellant signs the notice of abandonment, the notice must also be signed by another person who witnessed the signing by the appellant.  O. Reg. 722/94, r. 14 (3).

Affidavit of execution


(4)  Where the witness is not counsel for the appellant, the appellant shall file an affidavit of execution by the witness with the notice of abandonment.  O. Reg. 722/94, r. 14 (4).

Notice to other parties


(5)  The clerk shall give a copy of the filed notice of abandonment to each of the other parties to the appeal.  O. Reg. 722/94, r. 14 (5).

NOTICE OF DECISION OF COURT

Notice of decision on appeal


15.  (1)  Immediately after the disposition of an appeal, the clerk shall give notice of the court’s decision, including any written reasons and endorsements,


(a)
to each party to the appeal who was not present in person or by counsel when the decision was made;


(b)
to the clerk of the Ontario Court (Provincial Division); and


(c)
to the Crown Attorney, where a prosecutor is not acting on behalf of the Crown.  O. Reg. 722/94, r. 15 (1).

Deemed receipt of notice of trial


(2)  Where the appeal court directs a new trial and sets a date for the trial with the consent of the parties, the defendant is deemed to have received notice of trial.  O. Reg. 722/94, r. 15 (2).

TRANSITION

Definition, “preceding rules”


16.  (1)  In this rule,

“preceding rules” means the Rules of the Ontario Court (Provincial Division) in Appeals under Section 135 of the Provincial Offences Act (Regulation 198 of the Revised Regulations of Ontario, 1990) as they read on the day before these rules come into force.  O. Reg. 722/94, r. 16 (1).

Application of rules


(2)  These rules apply to all appeals, whether commenced before or after these rules come into force, except in respect of steps already taken under the preceding rules.  O. Reg. 722/94, r. 16 (2).

Power of judge


(3)  Despite the repeal of the preceding rules and subrule (2), a judge may make an order that an appeal, or a step in the appeal, be conducted under these rules or the preceding rules or make any order that is considered just in order to secure the fair and expeditious conduct of the appeal.  O. Reg. 722/94, r. 16 (3).


17.  Omitted (revokes other Regulations and provides for coming into force of provisions of this Regulation).  O. Reg. 722/94, r. 17.

Form 1
notice of appeal under section 135 of the provincial offences act

Courts of Justice Act

Insert regs\graphics\1994\722\722001ae.tif


[image: image1.emf] 


Insert regs\graphics\1994\722\722001be.tif


[image: image2.emf] 


Insert regs\graphics\1994\722\722001ce.tif


[image: image3.emf] 


O. Reg. 722/94, Form 1.

Form 2
notice of time and place of hearing of appeal
under section 135 of the provincial offences act

Courts of Justice Act

Insert regs\graphics\1994\722\722002ae.tif


[image: image4.emf] 


O. Reg. 722/94, Form 2.

Form 3
order FOR recognizance AND RECOGNIZANCE under section 110 of the provincial offences act

Courts of Justice Act

Insert regs\graphics\1994\722\722003ae.tif


[image: image5.emf] 


Insert regs\graphics\1994\722\722003be.tif


[image: image6.emf] 


O. Reg. 722/94, Form 3.

Form 4
order for recognizance and recognizance

Courts of Justice Act

Insert regs\graphics\1994\722\722004ae.tif


[image: image7.emf] 


O. Reg. 722/94, Form 4.

Form 5
notice of abandonment of appeal

Courts of Justice Act

Insert regs\graphics\1994\722\722005ae.tif


[image: image8.emf] 


O. Reg. 722/94, Form 5.

Français
Back to top
4
1

_1296920825.doc
[image: image1.png]Form 2
Courts of Justice Act

NOTICE OF TIME AND PLACE OF HEARING OF APPEAL
UNDER SECTION 135 OF THE PROVINCIAL OFFENCES ACT

ONTARIO COURT (PROVINCIAL DIVISION)
PROVINCE OF ONTARIO

o appellant
(address)
and
..................................... respondent
(address)

Take notice that the appeal in respect of the .............. in the
Ontario Court (Provincial Division) onm ................. , 199.., in respect of
the charge that.......................... of ... on

(name)
or about .................. , 199, .0 at L did commit the
offence(s) of

(set out charges)

contrary to ....... ... section ..... will be heard in the
Ontario Court (Provincial Division) at ............ on .............. , 199..
at ...
Given at: .....................
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appears on the appeal

(set out any further conditions)

the said recognizance is void, otherwise it is of full force and effect.

signature of appellant signature of surety
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COURTS OF JUSTICE ACT

ORDER FOR RECOGNIZANCE AND RECOGNIZANCE

On motion s. 111(1) is waived provided that the appellant enter into a
recognizance pursuant to s. 111(2) to appear on the appeal, in the
amount of ................ with or without sureties.

Judge, Ontario Court
(Provincial Division)

RECOGNIZANCE UNDER SECTION 111 OF
THE PROVINCIAL OFFENCES ACT

Be it remembered that on ...................... ... .. .. , 19, .. , at
........ , the persons named in the following Schedule came before me
and jointly and severally acknowledged themselves to owe Her Majesty
the Queen the amounts set opposite their names, namely:

Appellant:  ............. S (no deposit required)
(name) (amount)

Address

Surety:  L............ S (no deposit required)
(name) (amount)

Address

Surety:  ............ S (no deposit required)
(name) (amount)

Address

which may be enforced in the same manner as a judgment of the Ontario
Court (General Division) if the appellant fails to comply with the
conditions hereunder written.

Taken and acknowledged before me at .................. on
.................. , 190,

Judge/Justice of the Peace

Whereas .................. of ... .. hereinafter called the
appellant, was convicted in the Ontario Court (Provincial Division) at
......... of the offence(s) of ............... contrary to section....
and a fine of $... was imposed.

And whereas the appellant wishes to appeal that conviction or sentence
or both and has requested that the application of subsection 111 (1) of
the Provincial Offences Act be waived pending the hearing of the
appeal.

Now therefore the condition of this recognizance is that if the
appellant appears on the appeal the said recognizance is void,
otherwise it is of all force and effect.

This recognizance has been read over and explained to me and I fully
understand the same.

signature of appellant signature of surety
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NOTICE OF ABANDONMENT OF APPEAL
BETWEEN
(appellant)
- AND -
'(feépéndeﬁtf
Take notice that the appellant has abandoned the appeal in respect of the

following matter:

(describe charge against defendant, state the decision or sentence
appealed from and the date of the decision)

(éppelléné or céuﬁsel-fér.appeliant{

(witness)
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COURTS OF JUSTICE ACT

ORDER FOR RECOGNIZANCE AND RECOGNIZANCE UNDER SECTION 110 OF THE PROVINCIAL
OFFENCES ACT

On motion s. 110 is waived provided that the appellant enter into a
recognizance pursuant to s. 110 to appear on the appeal, in the amount
of ...l with or without sureties.

Judge, Ontario Court

(Provincial Division)
Be it remembered that on ............................... 19......
the persons named in the following Schedule came before me and 301ntly
and severally acknowledged themselves to owe Her Majesty the Queen the
amounts set opposite their names, namely:

cash deposit description of other
valuable security

Appellant: .............. S.o... $
(name) (amount)

AQATESS .. e
Surety: ..., S $
(name) (amount)

AdAresS ...
Surety:  .................. S $

(name) (amount)
Address

which may be enforced in the same manner as a judgment of the Ontario
Court (General Division) if the appellant fails to comply with the
conditions hereunder written.

Judge/Justice of the Peace
Whereas ................. of ... L. hereinafter called the
appellant, was convicted in the Ontario Court (Provincial Division) at

.of the offence of ...... ... ... ... .. ........ contrary
............... section...............and a sentence

And whereas the appellant wishes to appeal that conviction or sentence or
both and,

( ) to be released from custody pending the hearing of that
appeal

( ) that the application of subsection 111(1) of the Provincial
Offences Act be waived pending the hearing of the appeal.
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[image: image1.png]10. If appellant is in custody, place where held:

11.
12.
13.
14. Plea at trial:
The plea entered was: (check off)
guilty
[:] not guilty
l: not known
15. The appellant wants the appeal court to: (check one)
Find the defendant not guilty
L Find the defendant guilty
Order a new trial
Change the sentence
Other: (please specify)
16.

Complete No. 17 for Provincial Offences Act, Part II, Parking Offences
where the municipality is collecting its own parking fines.

! for example, speeding

2 for example, Highway Traffic Act
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NOTICE OF APPEAL UNDER SECTION 135
OF THE PROVINCIAL OFFENCES ACT

1. Ontario Court (Provincial Division) at

2. Appellant is:

I: Defendant

l: Prosecutor

|: Attorney General

3. Name of appellant:.......... ... ... ..t uiieiiiannnnnnn.

Address for service:

Address for ServiCe:...... ... ...ttt

6. Counsel for respondent (if known) :........................

7. Decision of Ontario Court (Provincial Division) :
(include name of Judge or Justice of the Peace appealed from, if known)

9. The appellant appeals against:

Conviction
Dismissal
Sentence








